CONSTRUCTION DEFECT SUBROGATION AGREEMENT TEMPLATE

[INSURER NAME]

[INSURER STREET ADDRESS]

[CITY, STATE, ZIP CODE]

[INSURER CONTACT NAME]

[INSURER TELEPHONE NUMBER]

[INSURER EMAIL ADDRESS]

[SUBROGATION CLAIM NUMBER]

[DATE OF AGREEMENT]

RE: SUBROGATION OF CLAIMS ARISING FROM CONSTRUCTION DEFECTS AT [PROJECT NAME AND ADDRESS]

1. PARTIES AND RECITALS
1.1 Insurer: This Construction Defect Subrogation Agreement ("Agreement") is entered into by and between [INSURER NAME], a [STATE OF INCORPORATION] corporation with its principal place of business at [INSURER STREET ADDRESS], [CITY, STATE, ZIP CODE] ("Insurer"), and [INSURED NAME], with a principal address at [INSURED STREET ADDRESS], [CITY, STATE, ZIP CODE] ("Insured").
1.2 Additional Parties: The parties identified in Section
1.3 below may be joined as additional parties to this Agreement by written amendment executed by all parties.
1.3 Additional Party Name: [ADDITIONAL PARTY NAME]
1.4 Additional Party Address: [ADDITIONAL PARTY STREET ADDRESS], [CITY, STATE, ZIP CODE]
1.5 Recitals: Insured has suffered or may suffer loss or damage arising from alleged construction defects at the property described in Section 2 below. Insurer has paid or may pay insurance proceeds to or on behalf of Insured for such loss or damage. Insurer asserts subrogation rights against potentially responsible parties. The parties desire to set forth their respective rights and obligations with respect to the investigation, pursuit, settlement, and recovery of such subrogation claims.

2. PROPERTY AND PROJECT INFORMATION
2.1 Project Name: [PROJECT NAME]
2.2 Project Address: [PROJECT STREET ADDRESS], [CITY, STATE, ZIP CODE]
2.3 Property Description: [LEGAL DESCRIPTION OF PROPERTY]
2.4 Date of Loss: [DATE OF LOSS]
2.5 Date of Discovery: [DATE OF DISCOVERY]
2.6 Construction Completion Date: [CONSTRUCTION COMPLETION DATE]
2.7 General Contractor: [GENERAL CONTRACTOR NAME], [GENERAL CONTRACTOR ADDRESS]
2.8 Architect or Engineer of Record: [ARCHITECT OR ENGINEER NAME], [ARCHITECT OR ENGINEER ADDRESS]
2.9 Developer: [DEVELOPER NAME], [DEVELOPER ADDRESS]
2.10 Policy Number: [INSURANCE POLICY NUMBER]
2.11 Policy Effective Date: [POLICY EFFECTIVE DATE]
2.12 Policy Expiration Date: [POLICY EXPIRATION DATE]
2.13 Coverage Type: [COVERAGE TYPE]
2.14 Deductible Amount: [DEDUCTIBLE AMOUNT]

3. DEFINITIONS
3.1 Construction Defect: "Construction Defect" means any deficiency in the design, planning, supervision, inspection, construction, or observation of construction of the Project, or in the materials used therein, including but not limited to latent defects, faulty workmanship, defective materials, design errors, and code violations.
3.2 Subrogation Claim: "Subrogation Claim" means any claim, demand, cause of action, or right of recovery asserted or assertable by Insurer against any Responsible Party arising from or relating to a Construction Defect for which Insurer has paid or may pay insurance proceeds.
3.3 Responsible Party: "Responsible Party" means any person or entity alleged to be liable for a Construction Defect, including but not limited to the General Contractor, subcontractors, suppliers, manufacturers, design professionals, and developers identified in Section

2.
3.4 Loss: "Loss" means the amount paid or payable by Insurer
under the Policy, including indemnity payments, defense costs, investigation costs, and adjustment expenses, less any deductible, salvage, or recoveries.
3.5 Recovery: "Recovery" means any amount received from a Responsible Party or its insurer in settlement or satisfaction of a Subrogation Claim.
3.6 Net Recovery: "Net Recovery" means any Recovery less the reasonable costs of recovery, including attorneys' fees, expert fees, and litigation expenses incurred in pursuing the Subrogation Claim.

4. SUBROGATION RIGHTS AND ACKNOWLEDGMENT
4.1 Acknowledgment of Subrogation: Insured acknowledges that Insurer is subrogated to Insured's rights of recovery against any Responsible Party to the extent of the Loss paid by Insurer, in accordance with the terms of the Policy and applicable law.
4.2 Preservation of Rights: Insured shall take all reasonable steps to preserve Insurer's subrogation rights, including providing timely notice to Responsible Parties and refraining from any act that would impair such rights.
4.3 Waiver of Subrogation: [CHECK ONE: NO WAIVER OF SUBROGATION APPLIES / A WAIVER OF SUBROGATION APPLIES AS FOLLOWS: [DESCRIBE WAIVER]].
4.4 Cooperation: Insured shall cooperate fully with Insurer in the investigation, documentation, pursuit, and resolution of any Subrogation Claim, including executing necessary documents and providing testimony.

5. DUTIES AND OBLIGATIONS OF INSURED
5.1 Notice: Insured shall promptly notify Insurer in writing of any Construction Defect, Loss, or circumstance that may give rise to a Subrogation Claim.
5.2 Documentation: Insured shall provide Insurer with all documents, records, contracts, warranties, inspection reports, and other information relevant to the Construction Defect and Subrogation Claim.
5.3 No Release: Insured shall not release, waive, or compromise any claim against a Responsible Party without the prior written consent of Insurer.
5.4 Preservation of Evidence: Insured shall preserve all evidence relating to the Construction Defect, including physical evidence, and shall not alter or destroy such evidence without Insurer's consent.
5.5 Litigation Participation: Insured shall cooperate in any litigation or arbitration initiated by Insurer and shall join as a party if requested by Insurer.

6. DUTIES AND OBLIGATIONS OF INSURER
6.1 Investigation: Insurer shall conduct a reasonable investigation of the Construction Defect and the Subrogation Claim.
6.2 Pursuit of Claim: Insurer may, in its discretion, pursue the Subrogation Claim in its own name or in the name of Insured.
6.3 Control of Litigation: Insurer shall have the right to control the conduct of any litigation or arbitration relating to the Subrogation Claim, subject to the terms of this Agreement.
6.4 Costs: Insurer shall advance the reasonable costs of pursuing the Subrogation Claim, subject to reimbursement from any Recovery as provided in Section

8.

7. ALLOCATION OF RECOVERIES
7.1 Reimbursement of Costs: Any Recovery shall first be applied to reimburse Insurer for the reasonable costs of recovery incurred in pursuing the Subrogation Claim.
7.2 Reimbursement of Loss: Any remaining Recovery shall next be applied to reimburse Insurer for the Loss paid under the Policy.
7.3 Insured's Share: Any remaining Recovery after reimbursement of costs and Loss shall be paid to Insured, to the extent of any uncompensated loss, deductible, or other interest of Insured.
7.4 Underinsurance: If Insured is underinsured, any Recovery shall be allocated between Insurer and Insured in proportion to their respective interests, as follows: [DESCRIBE ALLOCATION METHOD].
7.5 Deductible: Insured's deductible shall be [DEDUCTIBLE AMOUNT] and shall be treated as follows: [DESCRIBE TREATMENT OF DEDUCTIBLE IN RECOVERY].

8. SETTLEMENT AUTHORITY
8.1 Insurer Authority: Insurer may settle any Subrogation Claim in its sole discretion, provided that any settlement shall not prejudice Insured's rights to recover uncompensated losses without Insured's written consent.
8.2 Insured Consent: Insured's consent shall be required for any settlement that releases a Responsible Party from claims for uncompensated losses of Insured.
8.3 Joint Settlement: Any settlement of both Insurer's and Insured's claims shall be subject to a written allocation agreed upon by the parties.

9. STATUTE OF LIMITATIONS AND REPOSE
9.1 Tolling: The parties shall cooperate to identify and comply with all applicable statutes of limitations and statutes of repose.
9.2 Tolling Agreements: Insurer may enter into tolling agreements with Responsible Parties, and Insured shall cooperate in executing such agreements as reasonably requested.
9.3 Notice of Deadline: Insurer shall notify Insured of any applicable limitations or repose deadline known to Insurer.

10. REPRESENTATIONS AND WARRANTIES
10.1 Insured Representations: Insured represents and warrants that it has not released or waived any claim against a Responsible Party and that all information provided to Insurer regarding the Construction Defect is true and accurate to the best of Insured's knowledge.
10.2 Insurer Representations: Insurer represents and warrants that it has paid or will pay the Loss in accordance with the Policy and that it has the authority to enter into this Agreement.
10.3 No Admission: Nothing in this Agreement shall constitute an admission of liability by any party.

11. CONFIDENTIALITY
11.1 Confidential Information: The parties shall keep confidential all non-public information relating to the Construction Defect and Subrogation Claim, except as necessary to pursue the claim or as required by law.
11.2 Permitted Disclosures: Disclosure may be made to attorneys, experts, consultants, and insurers engaged in the pursuit or defense of the Subrogation Claim.

12. INDEMNIFICATION
12.1 Mutual Indemnification: Each party shall indemnify and hold harmless the other party from claims, damages, and expenses arising from its own negligence or breach of this Agreement.
12.2 Limitation: Neither party shall be liable for indirect, incidental, or consequential damages arising under this Agreement.

13. DISPUTE RESOLUTION
13.1 Negotiation: The parties shall first attempt to resolve any dispute arising under this Agreement through good-faith negotiation.
13.2 Mediation: If negotiation fails, the parties shall submit the dispute to mediation before [MEDIATOR OR MEDIATION PROVIDER].
13.3 Arbitration: If mediation fails, the dispute shall be resolved by binding arbitration in accordance with the rules of [ARBITRATION PROVIDER], with venue in [ARBITRATION VENUE].
13.4 Governing Law: This Agreement shall be governed by the laws of the State of [GOVERNING LAW STATE].

14. TERM AND TERMINATION
14.1 Effective Date: This Agreement is effective as of [EFFECTIVE DATE].
14.2 Term: This Agreement shall remain in effect until the Subrogation Claim is fully resolved or until terminated as provided herein.
14.3 Termination: Either party may terminate this Agreement upon [NUMBER] days' written notice, provided that termination shall not affect rights and obligations accrued prior to termination.

15. GENERAL PROVISIONS
15.1 Entire Agreement: This Agreement constitutes the entire agreement between the parties with respect to its subject matter and supersedes all prior agreements and understandings.
15.2 Amendment: This Agreement may be amended only by a written instrument signed by all parties.
15.3 Severability: If any provision of this Agreement is held invalid or unenforceable, the remaining provisions shall remain in full force and effect.
15.4 Waiver: No waiver of any provision shall be effective unless in writing and signed by the waiving party.
15.5 Assignment: Neither party may assign this Agreement without the prior written consent of the other party.
15.6 Notices: All notices under this Agreement shall be in writing and delivered to the addresses set forth in Section

1.
15.7 Counterparts: This Agreement may be executed in
counterparts, each of which shall be deemed an original.
15.8 Force Majeure: Neither party shall be liable for delays caused by events beyond its reasonable control.

16. SIGNATURES
16.1 Insurer Signature: IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first written above.

INSURER: [INSURER NAME]

By: [INSURER AUTHORIZED SIGNATORY NAME]

Title: [INSURER AUTHORIZED SIGNATORY TITLE]

Date: [INSURER SIGNATURE DATE]
16.2 Insured Signature:

INSURED: [INSURED NAME]

By: [INSURED AUTHORIZED SIGNATORY NAME]

Title: [INSURED AUTHORIZED SIGNATORY TITLE]

Date: [INSURED SIGNATURE DATE]
16.3 Additional Party Signature:

ADDITIONAL PARTY: [ADDITIONAL PARTY NAME]

By: [ADDITIONAL PARTY AUTHORIZED SIGNATORY NAME]

Title: [ADDITIONAL PARTY AUTHORIZED SIGNATORY TITLE]

Date: [ADDITIONAL PARTY SIGNATURE DATE]

17. NOTARIZATION
17.1 Notary Acknowledgment: State of [NOTARY STATE], County of [NOTARY COUNTY]. On this [NOTARY DAY] day of [NOTARY MONTH], [NOTARY YEAR], before me, the undersigned notary public, personally appeared [NOTARY SIGNATORY NAME], known to me or proved to me on the basis of satisfactory evidence to be the person whose name is subscribed to this Agreement, and acknowledged that they executed the same in their authorized capacity.

Notary Public: [NOTARY PUBLIC NAME]

Commission Expiration: [NOTARY COMMISSION EXPIRATION DATE]

Seal: [NOTARY SEAL]
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